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STATEMENT.

Appellant, Josephine Phelps Putnam, appeals from a

decree dismissing her amended bill for failure thereof

to state a cause of action, for want of equity, and for

lack of jurisdiction of the subject matter thereof [Tr.

p. 95].

The amended bill is voluminous, containing 64 para-

graphs and numerous exhibits. There are allegations

covering many collateral matters in nowise connected

with this action, numerous conclusions of law—most

if not all of which are erroneous, and many contradic-
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tory statements. The contradictory and repugnant alle-

gations will be pointed out as the allegations of the

amended bill are analyzed. The court is familiar with

the well settled rule that inconsistent, repugnant or

contradictory averments neutralize each other and ren-

der the pleading defective (49 C. J. 99), and that in

such case a construction most favorable to the plead-

er's adversary must be adopted (49 C. J. 119).

No good purpose would be subserved in giving more

than a broad outline of the allegations at this point.

In the argument we shall, however, briefly collate the

allegations by subject matter in order to demonstrate

appellee's contentions that the amended bill fails to state

a cause of action and lacks equity under any theory;

that appellant's supposed cause of action is barred by

laches, and that the court below lacked jurisdiction over

the subject matter.

Appellant is a daughter of appellee's testator, William

Howe Phelps, deceased, whose estate since September

13, 1927, has been in the process of administration in

the Superior Court of Los Angeles county, California,

[Tr. pp. 6-7]. The fact that appellant is the daughter

and one of the heirs of decedent is of no materiality

in this action, for she takes nothing as an heir. De-

cedent left a will disposing of his entire estate [Tr. pp.

56-64]. The will was admitted to probate in 1927

[Tr. p. 6]. Appellant was a beneficiary of the testa-

mentary trust created by said will. Appellee is the

executor and trustee. As such trustee it is the residu-

ary legatee and sole devisee under said will [Tr. pp.

56-57].
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In applying for probate, appellee, without knowledge

of the state of the title (as appellant concedes, Br, p.

19), itemized certain real and personal properties owned

by decedent at the time of his death as joint tenant with

appellant's mother, Mrs. Laura B. Phelps.

Shortly thereafter Mrs. Phelps deeded or assigned

these properties to "the heirs and/or devisees of Wil-

liam Howe Phelps, deceased, subject to the administra-

tion of his estate" [Tr. p. 13]. We pause in this state-

ment of facts to point out that the deed was sufficient

in form to convey said properties to the estate {Schade

V. Stewart, 205 Cal. 658).

Appellee as executor, residuary legatee and sole devisee

accepted the transfer of the properties and thereafter

proceeded to administer the estate of decedent including

the joint tenancy properties.

Neither appellant nor any of her brothers or sisters,

it is alleged, accepted said transfer or ratified the same

[Tr. p. 14]. The allegation referred to is broad enough

to include appellant's mother as a non-consenting heir

.[Tr. p. 14], but as she was the grantor and assignor

her consent naturally follows in spite of the contrary

allegations. (Note, however, that appellant knew of this

transfer from the beginning [Tr. p. 29]. Her failure to

object showed ratification and acquiescence.)

It is alleged that the act of appellee in accepting the

transfer was ultra inrcs and that appellee as executor

and trustee was not authorized to accept such transfer

[Tr. p. 14]. These allegations are mere conclusions of

law and incorrect ones at that, as we will presently

demonstrate. However, as appellee in its first account



[Exhibit B, Tr. pp. 65-72] fully reported Mrs. Phelps'

transfer to the court [Tr. p. 67] and the court made

an order ''that said account and report be in all respects

approved, allowed and settled" [Tr. p. 43] and this

order became final [Tr. p. 43], appellant is in no posi-

tion to claim that the joint tenancy properties are not

part of the probate estate, unless she can first set aside

or annul the order settling the first account.

This is necessarily so because appellant is not claim-

ing these joint tenancy properties as a stranger against

the estate. She is claiming in the right of the estate

and as a beneficiary under the testamentary trust to

have it adjudged that, in spite of the decree of the Su-

perior Court, the joint tenancy properties never became

a part of the estate.

There is some attempt to show that the joint tenancy

properties were procured from appellant's mother

through fraud and misrepresentation. In an attempt to

excuse her obvious laches, it became necessary for appel-

lant to explain her own and her mother's inactivity for

5^ years, and in so doing appellant alleged what counsel

now concede (Br. p. 20) that appellant's counsel discov-

ered the "fraud" in 1933. How, and under what circum-

stances counsel discovered the "fraud" and what his dis-

covery is based on will be considered later. Suffice it to

say at this point that the entire fraud rests in the imagina-

tion of counsel and is based upon counsel's own strained

and obviously unfounded interpretation of a letter from
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Paul J. Otto, Esq., attorney for appellee as executor, to

Mrs. Phelps [Exhibit C, Tr. pp. 73-76].

There are other attempts to show fraud practiced on

appellant personally, as distinguished from her mother.

These will be noticed presently in more detail along- with

the alleged acts of misfeasance and nonfeasance on the

part of appellee as executor.

The prayer [Tr. pp. 53-55] asks that the order settHng

the first account be held for naught; that the defendant

be required to make its account current and report

ab initio and de novo; that the court review the entire

proceedings and the administration of the defendant as

executor ah initio; that defendant be required to account

to plaintiff for all its acts and conduct; that the court de-

cree that defendant restore and pay to the estate what

shall appear upon the taking of the account to be due

from the defendant; that the court require the executor

to pay $1750.00, the amount of the Handley note (which

was appraised at $10.00), and require the defendant to

cancel its mortgage note for $27,500.00 (which admit-

tedly is not paid) ; to find the damages which the estate

has suffered by the unlawful augmentation; to surcharge

executor with $100,000.00, for costs and disbursements,

including attorneys' fees; that the court enjoin and re-

strain defendant from proceeding in the probate court

on its second account current, and for general relief.
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THE ISSUES.

It is appellee's contention

:

First, that the amended bill does not state a cause of

action, and lacks equity. That is to say, we contend that

the amended bill does not show any fraud or misfeasance

on the part of appellee, personally or as executor, either

toward appellant's mother or appellant personally; that,

therefore, the order of the Superior Court settling the

first account current must be left undisturbed (even if

the Federal Court has jurisdiction to reopen it—which

we deny), and that said order is res adjudicata that the

joint tenancy properties are a part of the estate.

Second: We contend that appellant's supposed cause

of action is barred by laches.

Third : We contend that the Federal Court has no jur-

isdiction of the subject matter of the amended bill.
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ARGUMENT.

I.

The Amended Bill Does Not State a Cause of Action

and Lacks Equity.

Appellant's theory is that appellee was guilty of extrin-

sic fraud, which would warrant a court of equity in re-

opening the first account in spite of the final order settling

the same. This, in the final anlysis, is the heart of appel-

lant's case. If the first account cannot be reopened, be-

cause of a failure of the bill to show extrinsic fraud, then

obviously the decree of dismissal was correct, for certainly

no one would have the temerity to urge that a Federal

Court at the instance of a non-resident beneficiary would

have jurisdiction to take over the probate administration

and inquire into the current second account.

It now becomes necessary to analyze more in detail the

allegations of the bill upon which appellant relies to show

extrinsic fraud. We will analyze the allegations on this

branch of the case in four groups:

1. Allegations respecting the "fraud" alleged to have

been perpetrated on plaintiff's mother.

2. Allegations respecting "fraud" alleged to have been

perpetrated on plaintiff personally.

3. Allegations respecting Paul J. Otto, Esq.

4. Allegations concerning the alleged acts of misfeas-

ance and nonfeasance of appellee as executor.
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1. Allegations Concerning the Alleged Fraud

Perpetrated by Appellee in 1927 on Appel-

lant's Mother.

The amended bill alleges that in 1927 defendant by

fraud procured appellant's mother to deed certain

properties, owned by her as surviving joint tenant

with the decedent, to the heirs and/or devisees of

the estate of Wm. Howe Phelps, deceased, subject to the

administration of said estate. The fraud, in brief, is

alleged to have been a representation by appellee to appel-

lant's mother that she, the mother, could not take any

property under the will of the decedent unless she deeded

her said properties to the estate [Tr. p. 11—appellee

made the representation; Tr. pp. 29-30—Mr. Otto made

the representation]. The representation was a matter of

law. There is no allegation in the amended bill that ap-

pellee dishonestly or fraudulently made the alleged mis-

representation. The alleged fraud is asserted to have

taken place on or about October 5, 1927. Neither appellant

nor her mother took any steps until early in 1933, though

it appeared in the fall of 1931 both appellant and her

mother consulted Wm. A. Monten, her present counsel

[Par. LVI, Tr. pp. 47-48]. The long delay is sought

to be excused by appellant's alleged minority and by her

ignorance, and by the asserted undue influence exercised

by the defendant upon appellant's mother. The delay

from the fall of 1931 until the spring of 1933 is attempted

to be excused by the alleged fact that not until March 30,

1933, did Mr. Monten discover a letter dated October 5,

1927, to Mrs. Phelps from Paul J. Otto, attorney for

appellee as executor, which letter is annexed to the

amended bill [Tr. pp. 73-76] and marked Exhibit C [Par.
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LIX, Tr. p. 49]. It is alleged that Mr. Monten then dis-

covered for the first time that appellant's mother had

owned the properties deeded, and "discovery was then

[i. e., upon reading- the letter] made of said fraud" [Par.

LIX, Tr. p. 49]. However, it does appear from the

allegations of the amended bill that in the fall of 1931

Mr. Monten investigated the probate files in the estate

of Phelps and learned in part the condition of the estate

[Par. LVII, Tr. p. 48] and it further appears from Ex-

hibit B annexed to the amended bill that the fact that

appellant's mother had deeded her joint tenancy properties

to the estate was set forth in the first account current of

the defendant filed late in 1930 [Exhibit B, Tr. p. 67].

The inference is irresistible that neither appellant nor

her mother had any idea that any fraud had been com-

mitted by appellee in respect to the deeding of the joint

tenancy properties until Mr. Monten discovered Mr. Otto's

letter of October 5, 1927 [Exhibit C, Tr. pp. 7Z-76^,

and that Mr. Monten, on the basis of that letter, advised

appellant's mother that "fraud" had been committed. We
ask the court, therefore, to read carefully this Exhibit C

to see whether appellant was correctly "advised and had

notice of her rights in the premises and discovery was

then made of said fraud" [Par. LIX, Tr. p. 49]. The

"discovery" was made by Mr. Monten from the letter.

His clients learned from him that a "fraud" had been

committed six years before. The letter, however, will not

bear the interpretation placed on it by the pleader. The

alleged fraud is foimd to exist nowhere except in the

imagination of counsel.

Appellant has difficulty in connecting herself with the

imaginary fraud alleged to have been perpetrated on her
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mother. She, of course, was personally not injured by

that "fraud." If, for instance, the mother had turned

over cash to the executor, she could not have been injured

under any theory. She attempts to connect herself with

the "fraud" by the allegation that she was a minor until

June 2Z, 1929 [Par. V, Tr. p. 35]. However, it appears

by the allegations of paragraph IV that she was born on

June 23, 1908 [Tr. p. 5]. She, therefore, attained the age

of eighteen on June 23, 1926, and under the laws then

existing she became an adult (Civil Code, sec. 25, as it

then read).* The amendment of 1927 raising the age

of majority for females to 21 years did not cause appel-

lant to revert to the status of a minor.

Kendall v. Kendall, 122 Cal. App. 397;

Smith V. Smith, 104 Kans. 629, 180 Pac. 231.

Appellee's alleged misrepresentations to appellant's

mother that she, the mother, could not take under the

decedent's will unless she first deeded and assigned the

joint tenancy properties to the estate, are matters prelim-

inary to, and as an inducement for, appellant's principal

ground of complaint, that appellee as executor accepted

these heavily encumbered properties and proceeded to ad-

minister them as part of the estate. It is alleged that

"All of the subsequent proceedings in the adminis-

tration of said estate were based upon the unlawful

augmentation thereof by the inclusion of the property

of plaintiff's mother in said administration * * *,"

[Par. IX, Tr. p. 8.]

*Note : From 1872 until 1927 section 25 of the Civil Code read as
follows

:

"Minors are:
1. Males under twenty-one years of age;
2. Females under eighteen years of age."
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It is alleged in paragraph XVII [Tr. p. 14] that the

acceptance of the properties by appellee as executor and

trustee was ultra vires and that appellee was not author-

ized by law to take title to properties not belonging to the

estate.

As we have stated, this is a mere conclusion of law.

The amended bill shows that appellee reported to the Su-

perior Court in its first account current the transfer of

the joint tenancy properties to the estate and its acceptance

thereof [Tr. p. 67]. The court approved and settled the

account and report as rendered [Par. LI, Tr. p. 43]. Un-

less appellant can for extrinsic fraud set aside this order,

it remains a binding and conclusive adjudication that the

act of the appellee in accepting these properties and treating

them as part of the estate was not ultra vires. It will be

observed that appellee did not perpetrate any fraud on the

covirt, for it appears from the bill that the joint tenancy

properties were included in the inventory of the estate

which was filed in the Superior Court [Par. XVII. Tr.

pp. 14 and 15], and this inventory showed the estate to

be of the appraised value of $419,369.85 [Tr. p, 19].

This was the sum that appellee accounted for in its first

account current [Tr. p. 66]. It is alleged further in the

amended bill that appellee as executor paid out large sums

from the estate proper for the care and maintenance of

these separate properties [Par. XVII, Tr. p. 15].

From the foregoing allegations it appears that appellee

reported to the Superior Court the fact of this transfer,

included said properties in its inventory and appraisement,

and accounted for these properties in its first account.

The large amounts alleged to have been diverted for the

care and maintenance of the joint tenancy properties must
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likewise have been accounted for by appellee in its first

account current, otherwise the acount would not have bal-

anced,—yet in the face of these allegations it is alleged

in the amended bill that

"Without the knowledge and/or consent of said court

sitting in probate, * * * said executor paid out of

the treasury of decedent's estate large sums of money

in the upkeep and maintenance of plaintiff's mother's

separate property and in paying of taxes, incum-

brances, assessments and other charges thereon

* * *." [Par. XLVIT, Tr. p. 39.]

As this last allegation is made upon information and

belief, whereas the other matters referred to (being con-

tained in the Superior Court records) were alleged posi-

tively, the last inconsistent statement can not stand in the

light of the allegations made positively by the pleader.

The order settling the first account current, unless it

be set aside, is conclusive on appellant. The Superior

Court of Los Angeles county sitting in probate had juris-

diction to determine as between the executor and the bene-

ficiaries of the testamentary trust what property belonged

to the estate. The court should bear in mind that appel-

lant is not suing in the right of her mother to have the

conveyance set aside; she is not claiming against the es-

tate, as a stranger thereto. Even if it be conceded that

if a stranger claimed the joint tenancy properties against

the estate, the order settling the final account, would not

be conclusive against such stranger; the contrary result

follows when the controversy is between a beneficiary

under the testamentary trust and the executor. So far as

the estate is concerned and all persons interested therein,

the joint tenancy properties must be conclusively consid-

ered as part of the probate estate.
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The Superior Court of Los Angeles county sitting in

probate necessarily had power to make this determination.

{Estate of Freud, 131 Cal. 667, 673.) For instance, it

is alleged in the amended bill that the executor paid taxes

on the joint tenancy properties. Whether the executor

would be entitled to credit for this payment depended

upon whether, so far as the estate was concerned, the

joint tenancy properties were a part of the estate. It was,

therefore, absolutely necessary for the probate court to

determine the question of whether the executor had the

right to accept the gift of these joint tenancy properties

in order that it might settle the account and determine

with what property the executor should be charged.

Moreover, as a matter of law the executor was author-

ized to accept the gift by appellant's mother of these

properties to the estate. Appellee is the sole deznsee under

the will [Exhibit A, Tr. p. 57]. Appellee was, therefore,

the grantee of the deed from appellant's mother and the

assignee of the promissory note. It had a right to accept

the same.

Schade v. Stewart, 205 Cal. 658.

The property became a part of the assets of the estate

which appellee as executor was required to conserve.

Schade v. Stewart, supra.

The attempt on the part of the pleader to divide the

estate into the "estate proper*' and "unlawfully aug"mented

estate" is of no avail in the face of this decision. The

allegation that large sums were diverted from the "estate

proper" to care for and maintain these properties does

not state a cause of action.
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In Schade v. Stewart, siipra, the executor of the estate

held a trust deed note made to the decedent in his life-

time. The property was foreclosed, the executor bid it

in in behalf of the estate, and the deed from the trustee

issued to the heirs or devisees of the decedent.

In arriving at its conclusions the Supreme Court of

California cited with manifest approval the case of Arnctt

V. Fairmont, 70 W. Va. 296, 7Z S. E. 930. In speaking

of this case the Supreme Court of California said:

"In Arnett v. Fairmont Trust Co., 70 W. Va.

296 [73 S. E. 930], the testatrix's will contained the

following provision: 'If any money left after dis-

tribution let it be return to the estate of C. W.
Arnett/ C. W. Arnett was testratrix's predeceased

husband. The court interpreted the provision as

vesting the property in the individual who succeeded

to title to the property of C. W. Arnett upon his

death, which in the state of West Virginia was the

executor of his estate, to be taken, held and admin-

istered by said executor as a part of the estate of

said Arnett and distributed as the terms of his will

directed." (Italics ours.) (205 Cal. 662.)

Since an estate may be the beneficiary of a testamentary

gift, it follows on principle that it may be the donee of a

gift by a living person, as was the situation in the case

at bar.

The cases cited by appellant (Br. pp. 13 and 14) refer

to suits by third persons claiming property against the

estate. It may be conceded that an executor may not, by

physically taking over properties belonging to a stranger,

deprive that stranger of his title or make the properties

so taken a part of the estate of the decedent. But these
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cases have nothing whatever to do with the principle in-

volved in the case at bar. Appellant is not a stranger to

the estate. She sues here as a beneficiary under the tes-

tamentary trust. If a trustee other than appellee had

been named, she would not even have the right to main-

tain this action until she had first made formal demand

on the trustee to bring suit and the trustee had refused

to commence action. If the property deeded to appellee

had not required maintenance or payment of taxes or

encumbrances, appellant could not have been injured un-

der any theory. The only complaint she can possibly

have is not that appellee accepted the gift of the joint

tenancy properties, but that the appellee as executor ex-

pended funds of the estate proper in maintaining these

properties and paying all the encumbrances thereon.

Nor can the question of whether the acceptance of the

gift of the joint tenancy properties was for the best in-

terest of the estate be redetermined at this time. The

appellee's act as executor in accepting the transfer of

these properties during the year 1927 cannot be judged

by events as they are in 1933 and 1934. Appellant alleges

that appellee represented it "had unusual abilities" [Tr.

p. 26]. But she does not have the temerity to allege that

appellee represented that it had the ability to foresee and

read the future and discover in 1927 the world-wide de-

pression through which we are now passing.

But apart from these considerations it appears from

the amended bill that certain of the properties deeded by

appellant's mother were subject to encumbrances [Par.

XVIII, Tr. pp. 15 and 16]. It will be presumed that the

creditors followed the ordinary course of business (Civil
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Code, section 1963, subdivision 20*) and filed claims

against the estate on these encumbrances. The federal

estate tax would be computed on the basis of what appel-

lant calls the "estate proper," plus the joint tenancy prop-

erties, even though the mother had retained the latter,

and the state inheritance tax would be computed on the

same basis. The will provides that both these taxes shall

be paid out of the estate [Tr. p. 62]. We have, there-

fore, a situation where the estate is primarily liable for

estate and inheritance taxes on the joint tenancy prop-

erties and contingently liable in the event of foreclosure

and sale followed by a deficiency on the encumbrances on

the joint tenancy properties, for which claims were al-

lowed and filed.

Assuming for the purpose of the argument that appel-

lant's mother was wholly inexperienced in business afifairs,

as is alleged in the amended bill [Par. XI, Tr. p. 10],

—

here was a situation fraught with great danger to the

estate proper. What could be fairer to the estate and

those interested therein than the transfer which was ac-

tually made. It gave the executor the opportunity to

prevent a foreclosure and forced sale of the joint tenancy

properties with the possibility of deficiency judgments

payable out of the "estate proper." It is inconceivable

*Note. Section 1963 C. C. P. reads in part as follows

:

"All other presumptions are satisfactory, if uncontradicted. They
are denominated disputable presumptions, and may be controverted

by other evidence. The following are of that kind. * * *

20. That the ordinary course of business has been followed;
if * *"

The amended bill must be read in the light of such a presumption,
unless the same is negatived by express pleading {Los Angeles Athletic
Club V. Long Beach, 128 Cal. App. 427, 431).
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that the law should place an absolute and unqualified veto

(as contended by appellant) on an executor accepting

deeds of the widow's property under the circumstances

mentioned.

Moreover, except for the unpaid balance of $2750.00

on the trust deed note, which presumably was collected,

and Lot 680 of Tract 7710, Beverly Hills, California,

which was sold through probate sale at the sum of

$242.50 less than the appraised value [Tr. p. 69], there

is nothing in the amended bill to show that any of the

joint tenancy properties have been lost to the estate.

There is no allegation in the amended bill that appellant's

mother is attempting to recover back the joint tenancy

properties, or that she is making any claim thereto. As

said properties were originally appraised at $258,420.69

[Tr. p. 19], so far as the amended bill shows, the equities

in the joint tenancy properties now on hand may greatly

exceed the sums of money alleged to have been "unlaw-

fully diverted". Particularly is this true when the income

from the joint tenancy properties is taken into con-

sideration.

The amended bill fails to state a cause of action on this

branch of the case. The entire transaction was submitted

to the Superior Court and received its unqualified ap-

proval. Certainly the allegations so far considered do

not show any fraud at all, much less extrinsic fraud

which would warrant any court in opening the first ac-

count current.
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2. Allegations Respecting Alleged Fraud Perpe-

trated ON Appellant Personally.

Appellant alleges her lack of knowledge of the minute

details of probate administration [Par. XIX, Tr. pp.

16-18]—many matters she could not know because they

are not so. It is alleged that appellee's officers informed

appellant's mother and appellant that her interests were

being protected and well taken care of and that it

"was a large institution, with great resources, and

had unusual abilities and attended to estate business

with great care and diligence, and always according

to law and that she and her said mother could rely

upon it to perform its duty as required by law and

not otherwise." [Par. XXIX, Tr. p. 26.]

It is further alleged that these allegations were false;

that her interests were not being protected, or looked

after, or well taken care of, and that although appellee

was a large institution with

"great resources, it did not have unusual abilities, nor

did it attend to estate business with any great care

or diligence, but was guilty of misfeasances and non-

feasances * * *." [Par. XXXVII, Tr. p. 30.]

Appellant alleges that she relied upon the representa-

tions and believed that her interests were being guarded

and protected by the trust officers [Par. XXXVIII, Tr.

p. 30]. In paragraph XXXIX [Tr. p. 31] she alleges

that during the third and subsequent years of the ad-

ministration (/. e. after the first account was settled)

appellee by its trust officers and its said attorney excused

itself to appellant by falsely and fraudulently represent-

ing that it could not close the estate for the reason that
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it did not have sufficient funds on hand and that it could

not obtain buyers for certain properties, and she alleges

that these false representations lulled her into inactivity.

As Exhibit B showed a deficit of cash of $1785.50 in

1930 [Tr. p. 70], it is apparent that these excuses were

false only in the event appellee "improperly diverted"

funds from the "estate proper" to maintain the proper-

ties transferred by appellant's mother.

Appellant's representations that it was a large institu-

tion with great resources are admitted by the amended

bill to be true. Its statements that it had unusual abilities

and acted with great care and diligence and that plain-

tiff's interests were being protected and well taken care

of are stated to be false, but these were matters of opinion

(shared by the Superior Court [Tr. p. 43]) and certainly

cannot be the ground of a fraudulent representation. The

alleged representation made by appellee to appellant that

it acted always according to law is not a ground of fraud.

There is no allegation in the bill that appellee did not

honestly believe that it was in all matters acting according

to law. Certainly its alleged "failure" to file an account

until the end of the third year of administration was not

such a breach of duty as to warrant appellant some three

years later in reopening the account current.

In other words, putting appellant's allegations baldly,

they simply amount to this, that appellee represented to

her that it was in all cases acting according to law. Sev-

eral years after the account was settled she consults

counsel, who selects minor and trivial matters in which

she contends defendant was not obeying the law, and al-

though the superior court approved the very acts of ap-

pellee now complained of, she seeks to be allowed to
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reopen the settled account current. If an heir or bene-

ficiary under a will can reopen an account current on the

grounds here alleged, then no account current is ever

settled. Doubtless at some time or other every executor

represents to the beneficiary that it is handling the estate

according to law. Its very oath of office is such a repre-

sentation (P. C. sec. 540).* If, therefore, an heir, years

after the account is settled, can go throug"h the account

with a microscope and with the aid of astute counsel find

some little matter which does not conform to her and

counsel's idea of law, reopen an account current, then no

account is ever settled.

3. Allegations Concerning Paul J. Otto, Esq.

As hereinabove demonstrated, appellant is placing much

of her case on Mr. Otto's letter of October 5, 1927. Mr.

Otto, of course, is not a defendant in this action. He
was and yet is an attorney for appellee as executor, and

one of the solicitors for appellee in this action. The

amended bill contains numerous paragraphs showing that

Mr. Otto represented appellant's mother in obtaining two

orders for family allowance [Tr. p. 26 and p. 28], and

also represented appellant's mother in having the mother

appointed guardian of the minors [Tr. pp. 22-25]. It

is difficult to determine just what materiality these allega-

tions might have, unless they are made in anticipation

that appellee would claim that Mr. Otto, in advising ap-

Note : Section 540 of the Probate Code reads as follows

:

"Before letters testamentary or of administration are issued, the
executor or administrator must take and subscribe an oath that he
will perform, according to law, the duties of his office, which oath
must be attached to or endorsed upon the letters."
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pellant and appellant's mother, was acting in his capacity

as attorney for the mother. Having alleged that Mr. Otto

acted in these other capacities, appellant further alleges

that in advising appellant's mother, as he is alleged to

have advised her in respect to the transfer of the prop-

erties, he was acting in behalf of the appellee [Tr. p.

25]. There is considerable scandalous and impertinent

matter in these paragraphs, particularly the allegation that

Mr. 'Otto did not advise appellant or her mother of the

alleged antagonism of his ''triple capacity" [Par. XXXIV,

Tr. pp. 28-29]. Most remarkable of all is the allegation

in said paragraph that

"Neither the plaintiff nor her mother knew of

* * * his [Mr. Otto's] dual and triple capacity as

attorney for the defendant and as attorney for her

mother as a widow claiming allowance and as the

attorney of her mother as guardian." [Tr. p. 28.]

Yet it appears from the face of the amended bill:

(a) That the petition for letters of guardianship was

subscribed by Mrs. Phelps and by Mr. Otto [Par. XXV,

Tr. p. 23], and that appellant along with her brothers

and sisters nominated her mother as guardian [Tr. p.

24].

(b) That the first petition for family allowance was

subscribed by Mrs. Phelps as petitioner and by Mr.

Otto as attorney [Par. XXX, Tr. p. 27].

(c) That the second petition for family allowance

was subscribed by Mrs. Phelps as petitioner and by Mr.

Otto as attorney [Par. XXXIII, Tr. p. 28].

(d) That during the years 1927, and subsequent,

appellant conferred with the assistant trust officer of
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appellee and with Mr. Otto, its attorney [Par. XXI, Tr.

p. 21], and said officer told her during said years that Mr.

Otto was the attorney who was looking after the legal

matters of said estate [Par. XXXIX, Tr. p. 25].

4. Allegations Concerning the Alleged Acts of

Misfeasance and Nonfeasance by Appellee as

Executor.

As we have already seen (subdivision 2 hereof) the only

allegation of fraud practiced by appellee on appellant (as

distinguished from her mother) is the representation that

it was acting properly and according to law. Appellant

attempts to show that appellee was guilty of many acts

of nonfeasance and misfeasance. These are set out in

part in paragraph XX [Tr. pp. 18-21].

Of the thirteen items mentioned in said paragraph XX
the first, that appellee delayed the period of administra-

tion; the fourth, that appellee unlawfully diverted sums

from the ''estate proper" to care for joint tenancy prop-

erties; the fifth, that appellee paid the widow's allowance

for an unreasonable length of time; the sixth, that it

paid excessive sums to appraisers; the seventh, that it

unlawfully paid excessive executor and attorneys' fees,

based upon the "unlawfully augmented estate," and the

eleventh, that appellee wilfully and negligently failed to

pay the debts of the estate and the inheritance taxes al-

though it had funds unlawfully diverted to the care and

protection of the joint tenancy properties, all have to do

with the alleged unlawful act of appellee in accepting the

gift of the joint tenancy properties, and in administering

upon the same. These allegations are of no avail since

it appears that the acceptance of the mother's gift and
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the administration thereof were not unlawful. The sec-

ond act, that appellee negligently permitted apartments in

the building to remain vacant, is at best an act of non-

feasance upon which no fraud can be predicated. So

far as these acts occurred before the settling of the first

account current, the order of settlement is conclusive

against appellant. The determination of any failure on

the part of the appellee to rent the apartments since the

fiHng of the first account current, is within the sole

province of the Superior Court of Los Angeles county

sitting in probate.

The same observation applies to the alleged nonfeasance

set forth in subparagraph 3 of paragraph XX, that de-

fendant failed to sell vacant lots. In this connection par-

ticular attention should be paid to the provisions of the

will, in which appellee both as trustee [Tr. p. 57] and as

executor [Tr. p. 63] was given large discretion in dis-

posing of or retaining the properties it received.

The allegations of subparagraph 8 that appellee unlaw-

fully invested money of the estate in mortgages instead

of the reduction of debts, expenses or encumbrances is

completely answered by the fact that appellee was credited

with $197,701.58 reported in its first account current and

approved by the court [Tr. p. 66]. The remaining allega-

tions of subparagraph 8, that a large amount of the in-

vestments was in property held by appellee will be con-

sidered later in connection with other allegations of the

amended bill on the same subject.

The allegation of subparagraph 10 of said paragraph

XX, that appellee permitted the institution of a pretended

action of foreclosure on an apartment building owned by

the estate, is explained by the further allegation of the
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amended bill [Par. LIII, Tr. pp. 44-45] from which it

appears that this mortgage was held by appellee in its

banking capacity before the death of the decedent [Tr.

p. 44]. The allegation of said paragraph LIII, that ap-

pellee continued the foreclosure action through its al-

leged dummy after the statute of limitations had run, is

completely answered by the allegations of the amended

bill that the claim on said mortgage was "duly allowed"

[Tr. p. 45.] The statute of limitations never runs against

an allowed claim (P. C. 708).* Moreover, it is con-

ceded that the mortgate indebtedness has not been paid.

It is, therefore, difficult to conceive how appellant can base

any equities when she herself has not offered to do equity.

Appellee should have been praised rather than censured

for waiting until a few days before the expiration of four

years after the note was due before causing the fore-

closure action to be commenced.

The allegation of subparagraph 12 of paragraph XX,
that the executor failed to file annual accounts shows no

breach of its duty. Section 922 of the Probate Codef

(former sec. 1628 of the Code of Civil Procedure) does

Note : Section 708 of the Probate Code reads in part as follows

:

"* * :(c ]vJq claim which has been allowed is affected by the
statute of limitations, pending the administration of the estate."

fNote : Section 922 of the Probate Code reads as follows

:

"Within thirty days after the time to file or present claims against

the estate has expired, the executor or administrator must render
a full and verified account and report of his administration, which
shall include all of the matters mentioned in the previous section. He
must render a final account, and pray a settlement of his administra-
tion, whenever there are sufficient funds in his hands for the payment
of all debts and the estate is in a proper condition to be closed. If he
fails to present his account the court or judge must compel the
accounting by attachment. Any person interested in the estate may
apply for and obtain an attachment, but no attachment shall issue

unless a citation has first been issued, served and returned, requiring

the executor or administrator to appear and show cause why an attach-

ment should not issue."
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require executors to file an account within thirty days

after the time to file or present claims against the estate

has expired. But this failure was cured when the ac-

count was filed {Reynolds v. Brumagim, 54 Cal. 254-255).

No other accounts are required until the final account.

In addition to the acts mentioned in said paragraph are

the alleged acts of embezzlement, consisting of the ap-

pellee's investment of funds of the estate in 7% mortgages

owned by its commercial department [Pars. XLI, XLII

and XLIII, Tr. pp. 32-33]. However, it appears from

Exhibit B [Tr. pp. 65-72] to the bill which is appellee's

first account current as executor (without the schedules

mentioned therein) [Tr. p. 66 and p. 70] that the account

balanced. The amount of the original inventory and

appraisement as alleged in paragraph XX [Tr. p. 19] of

the amended bill, to wit, $419,369.85, agrees identically

with the amount of the inventory and appraisement with

which appellee charged itself on its first account current

[Exhibit B, Tr. p. 66]. There is no pretense that the

disbursements, whether proper or improper, were not

actually made by the appellee. Accordingly, it appears

from the face of Exhibit B that appellee could not have

embezzled these funds, for even that portion of the first

account current which is annexed to the amended bill as

Exhibit B, on its face balances.

Appellant asserts in three separate places in her brief

that appellee by investing money of the estate in mort-

gages held by it acted for its own "private gain" [Br. pp.

5, 8, and 40]. There is not a single allegation in the

amended bill which supports counsel's statement. Counsel

ought to know that this statement is not true.
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While an executor may not make investments without

order of court, nevertheless if it does so, the only legal

result which follows is that the executor becomes an in-

surer of the investment. No pretense is made that any

of the moneys temporarily invested in 7% mortgages was

not eventually returned to the estate and expended in the

due course of administration. Indeed, as we have stated,

the first account current of the executor balances on its

face [Tr. p. 66], and the amended bill admits the in-

vestments were reported to the Superior Court [Par.

XLIII, Tr. p. 34].

There are certain other matters appearing in the bill,

among them the claim that the appellee paid its employees

$54.20 for auto transportation [Par. XLIV, Tr, pp.

34-36]. This is denominated a "secret payment," though

it appears from the allegations of said paragraph that the

fact of payment and the purpose for which it was paid was

reported in the first account current [Tr. p. 35].

In paragraph XLV [Tr. p. 36-38] appellee is sought

to be charged with a certain note in favor of one Handley,

for the return of which note Handley put in a claim, ap-

proved by the judge of the superior court [Tr. p. 3S].

It is asserted that Handley's claim for the return of that

note was false. The only connection the appellee had with

it was that as executor it approved the claim [Tr. p. 37].

There is no allegation that the appellee knew that the

claim was false, yet this is one of the matters with which

appellant seeks to surcharge appellee's account as executor.

[See Par. 6 of the Prayer, Tr. p. 54-55.] If, as as-

serted by appellant, the facts of Handley's claim were

false, this was intrinsic fraud perpetrated on the court by

Handley, but not by the executor.
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It is alleged in paragraph LII of the amended bill

[Tr. pp. 43-44] that appellant and the other heirs failed

to object to the first account current because of their re-

liance upon the representations and promises made by the

appellee, because they believed themselves to be wards of

the appellee as executor, and because of the representation

of appellee that it was in all ways and things acting law-

fully, because they believed that the executor's attorney

was acting for and protecting their interests, and because

they believed that the appellee's representations that the

course and conduct was correct and lawful, and because

of the failure of appellee to advise appellant of the facts

and their rights in the premises [Tr. p. 44]. Of course

there was no obligation on appellee to give appellant

advice as to her rights or the details of probate procedure

of which she alleges she was ignorant [Par. XIX, Tr.

pp. 16-18]. Moreover, there is no allegation that appellee

knew of appellant's alleged ignorance. In any event

there is no showing that appellee's course and conduct as

executor was not correct and lawful.

We have analyzed the allegations of the bill somewhat

in detail. They do not show any fraud whatever. As

we have demonstrated, the alleged misfeasances and non-

feasances taken in a light most favorable to appellant do

not show any misdeeds on the part of appellee as ex-

ecutor. Its alleged representation to appellant upon which

she says she relied, that it was in all respects acting ac-

cording to law, does not authorize any court (much less

a federal court) in reopening the account. No cases are

cited by appellant on this branch of the case. Her counsel

seem to assume that there are enough allegations in the

bill to show extrinsic fraud on the part of the executor.
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The difficulty with appellant's position is that many of

her allegations are mere conclusions of law and other

allegations are shown to be untrue by other allegations

setting out the positive facts. Appellant having failed to

show any fraud whatever which would warrant any

court in reopening the first account current is therefore

faced with the conclusiveness of the order of the Superior

Court approving and settling the first account.

So far as the second account current is concerned, this

is under any view a matter purely in probate of which

the Superior Court of Los Angeles county has exclusive

jurisdiction. The District Court was correct in dis-

missing appellant's amended bill for failure to state a

cause of action and for want of equity.

II.

Appellant's Supposed Cause of Action Is Barred by
Her Own Laches and the Laches of Her Attorney.

It appears from the face of the amended bill that appel-

lant in 1927 knew of the transfer made by her mother

[Par. XXXVI, Tr. p. 29]. While we contend that the

alleged fraud, if any, was perpetrated on appellant's

mother and not on appellant, and cannot aid her cause of

action, nevertheless the fact remains that she knew of this

transfer.

During the year 1927 and the following years, it is

alleged that she had frequent conferences with appellee,

at which time it was represented to her that the appellee

was protecting her interests and proceeding according to

law. She excuses her inactivity during these years by

her ignorance of technical matters of probate procedure.
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In the fall of 1931, however, it appears that she consulted

her present counsel, Wm. A. Monten. Mr. Monten, as

we have stated, investigated the probate files, which neces-

sarily included the first account current of the appellee

as executor [Exhibit B, Tr. pp. 65-72]. This Exhibit

B showed on its face [Tr. p. 67] that appellant's mother

had deeded certain properties to the estate, and even con-

cluded with the words ''thereby claiming the property and

benefits given to her under the will of said Wm. Howe

Phelps, deceased" [Tr. p. 67]. It should here be noted

that these words are very similar to the wording of Mr.

Otto's letter of October 5th [Exhibit C, Tr. pp. 75 and

76], which, it is alleged, led Mr. Monten to discover the

alleged fraud of 1927. However, the bill further alleges

that Mr. Monten did not discover the alleged fraud

until March 30, 1933, when he was given a copy

of the said letter [Tr. p. 49]. On these facts one

of three things must have occurred: (a) Either Mr.

Monten did not notice the paragraph in appellee's first

account current, setting out the 1927 transfer, when he

investigated the probate files, or (b) he noticed the

allegation in the first account current but failed to make

any further inquiries of his clients, or (c) the statement

in the account did not seem to aiford a basis for the

allegations now appearing in the amended bill that appellee

represented to appellant and her mother that the mother

could not take any property under the will unless she

deeded the joint tenancy properties to the estate.

If either the first or second proposition be true, Mr.

Monten was guilty of such negligence that appellant's

continued laches from 1931 to 1933 are not excused. 'The

plaintiff is chargeable with the neglect of his counsel just
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as much as if it was his own." (Wilson v. Smith, 117

Fed. 707, 712, affirmed 126 Fed. 916.) If the third

proposition be true, then, as we have already suggested,

the letter of October 5, 1927 [Exhibit C, Tr. pp. 75-76]

becomes the entire basis of the alleged fraud, and on its

face disproves any fraud.

The slightest effort on the part of Mr. Monten—the

most casual inquiries of his clients, would have disclosed

the joint tenancy ownership and the transfer of the prop-

erties to the estate.

Lady Washington Consolidated Co. v. Wood, 113

Cal. 482.

Appellant was not justified in remaining silent from

1927 to 1931, and certainly there was no justification for

her inactivity and the inactivity of her attorney during

the eighteen months following.

The allegations of paragraph LVII [Tr. p. 48] that

appellant's attorney in 1932 informed the officers of appel-

lee that the conduct of the appellee as executor would at

an appropriate time thereafter be called in question in

court, and the allegation of paragraph LVIII [Tr. pp.

48-49] that it was agreed in 1932 that the matter would at

an appropriate time in the future be made the matter of

court attention cannot possibly be any excuse for appel-

lant's inactivity and her failure to commence an action.

Counsel for appellant (Br. pp. 22 and 23) lay much

emphasis on the fact that Paul J. Otto then, as now, the

attorney for appellee as executor, was also attorney for

appellant's mother in obtaining the family allowance and

for her mother as guardian of the minors. These allega-
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tions have already been analyzed under the preceding

point. As there demonstrated, appellant necessarily knew

these facts and could not have been prejudiced thereby.

It is the common practice for an executor to name as its

attorney the family attorney for the decedent, who

naturally continues to act as counsel for the widow and the

other members of the family.

No contention is here made that an executor does not

sustain to the beneficiaries under the will a fiduciary rela-

tionship, but we do most earnestly contend that when an

executor files its account, the hearing thereon is an adver-

sary proceeding, that is to say the executor is submitting

its accounts to the court for approval. The question to

be determined by the probate court is whether the account

is correct and whether the executor has administered the

estate properly. If the beneficiaries have any complaint

to make of the administration, they have an opportunity to

be heard in the probate court. Appellant nowhere alleges

that she did not know of the filing of the first account

current and that the matter would come on regularly to

be heard in 1930. Appellant apparently made no inquiry

or attempt to oppose the settlement of the first account

current. So long as the appellee had funds to pay the

family allowance to appellant's mother, appellant was per-

fectly content. It was only when current funds were

exhausted and by virtue of the nation-wide depression

which was then being felt all over the United States, and

particularly in California, it was impossible to secure addi-

tional funds, that appellant began to make inquiries and

sought independent advice [Tr. pp. 47-48]. As appears

from her objections to the second account current [Ex-

hibit D, Tr. pp. 11, et seq.], served March 22, 1933 [Tr.
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p. 87] she was not even then claiming any fraud in

respect to the transfer of the joint tenancy properties.

This contention was first raised in her amendatory objec-

tions [Exhibit E, Tr. pp. 87-91]. Counsel for appellant

twice in their brief state that these amendatory objections

were filed on February 5, 1934 (Br. p. 20 and again p.

24). This is an obvious inadvertence. The date Febru-

ary 5, 1934, was the date on which the amended bill of

complaint was filed in the court below by R. S. Zimmer-

man, Clerk of said court [Tr. p. 91].

The cases cited by appellant (Br. pp. 24-25) do not

excuse her long delay which dates from October 5, 1927.

As we have already pointed out, the principal matter

about which she is complaining, to-wit, the acceptance by

the appellee of her mother's transfer of the joint tenancy

properties, was known to her for more than five years

before she took any steps whatever.

Bacon v. Bacon, 150 Cal. 477, cited and quoted by appel-

lant (Br. pp. 24, 25), expressly points out that the delay

there did not appear to have been in the least injurious

or prejudicial to the defendants. If appellant had objected

in October, 1927, to appellee's administration of the joint

tenancy properties as a part of the estate, if she had then

consulted counsel, it is obvious that the matter could have

quickly been settled. Instead, she remained silent for

many years, during which, as she herself alleges, appellee

as executor paid out large sums for the care and main-

tenance of these joint tenancy properties, and it is these

sums with which she asks that the appellee's accounts be

surcharged. She complains of the fact that appellee con-

tinued to pay her mother a family allowance for a long

period of time, yet obviously knowing of these payments,
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she acquiesced and made no objections. She has the

temerity at this time to ask that the court surcharge

appellee with the amount paid to her own mother as a

family allowance, including- sums she herself received for

her education [Tr. pp. 47-48].

Appellant's laches have prejudiced appellee and form a

complete bar to her supposed cause of action.

III.

The Federal Court Has No Jurisdiction Over the Sub-

ject Matter of This Action.

At the outset of the argument on this branch of the

case it is necessary to notice several fundamental errors

on the part of counsel for appellant.

They contend first, that this action is a trial of title to

real property; that the Superior Court of Los Angeles

county sitting in probate has no jurisdiction to try title

as between the estate and a stranger and that hence the

Superior Court sitting in probate has no jurisdiction over

the subject matter of this action, the same being a matter

in equity which, because of diversity of citizenship, can be

entertained in the Federal Court. Second, they contend

that the Superior Court of Los Angeles county has no

jurisdiction to reopen, vacate or set aside its own order

settling accounts, this power being an equitable proceed-

ing, and that therefore the Federal Court has jurisdiction.

Third, they contend that even if the Superior Court of

Los Angeles county sitting in probate does have juris-

diction to reopen its order settling prior accounts, this

fact does not oust the Federal Court of similar juris-

diction.
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Neither the Hearing on the First Account Nor the

Action at Bar Involves a Trial of Title.

Considering their first contention it is obvious that

this action does not involve a trial of title. If, for in-

stance, the property donated by appellant's mother to the

estate had been hberty bonds which required no expense

of maintenance and were not taxable, appellant under

any possible theory would have no cause of action ag"ainst

the executor nor could she complain that the executor

had administered upon such property. In the final

analysis, therefore, as we have heretofore suggested, ap-

pellant's only possible complaint is that appellee as ex-

ecutor expended funds of the "estate proper" in caring for,

maintaining and paying taxes on the joint tenancy prop-

erties. While the Superior Court sitting in probate may

not have had jurisdiction to determine title to these prop-

erties as between the estate on the one hand, and a

stranger to the estate claiming title thereto on the other

hand (Bauer v. Bauer, 201 Cal. 267), it could and did

have jurisdiction to determine as between the executor and

the beneficiaries of the testamentary trust whether ap-

pellee should be given credit in its accounts for moneys

expended in respect to these joint tenancy properties.

A moment's reflection will demonstrate the truth of

these assertions, for a contrary conclusion would result

in chaos. According to appellant's contention, no matter

how solemnly the Superior Court sitting in probate allows

and settles the executor's account, any distributee at any

time thereafter may assert that certain properties in

respect to which the executor paid out sums belonging to

the estate and for which it was allowed credit in the

settlement of its accounts, do not belong to the estate.
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Thereupon, according to appellant's contention, since the

Superior Court sitting in probate can not try title, the

entire matter would be removed to chancery either in the

Superior Court or in the Federal Court, and a new ac-

counting had between the beneficiaries and the executor.

The cases cited by appellant (Br. pp. 27 and 28), that

the Superior Court sitting in probate has no jurisdiction

to try title, are not in point. In any event, as shown l^y

the decision of the Supreme Court of California in

Bauer v. Bauer, 201 Cal. 267, the limitation applies only

to controversies between the executor and strangers to the

estate.

Appellant cites the case of Curtis v. Schell, 129 Cal. 208,

to the effect that the probate court does not possess the

requisite machinery to try a question of fraud. The rule,

however, is now well settled that the Superior Court

sitting in probate has full jurisdiction to try claims of

fraud and coercion when necessary as an incident to other

powers possessed by the Superior Court in probate.

Estate of Hamalian, 57 Cal. App. 169, 172, and

cases cited.

In the case cited the widow of the decedent applied for

a family allowance, setting up in her petition the fact

that the property settlement between herself and the

decedent was obtained by fraud and coercion. The ap-

plication for family allowance was denied and the widow

took an appeal. In reversing it the District Court of Ap-

peal remarked among other things that the Superior

Court sitting in probate had full jurisdiction to consider

the equitable attack made by the widow on the property

settlement agreement. It will be observed that the court



—38—

had jurisdiction to determine whether the widow should

be given a family allowance, and that, therefore, it had

jurisdiction to determine whether the property settlement

agreement was a bar to the widow's right or ineffective

because obtained by fraud and coercion. So, in the case

at bar the Superior Court in probate had complete juris-

diction to determine what credits should be allowed to

appellee as executor. If in determining the amount of

credits, it likewise became necessary to determine whether

the executor was justified in accepting the gift of the joint

tenancy properties and in administering thereon, the court

likewise had jurisdiction to and did determine that ques-

tion and such determination is conclusive on appellant.

The Superior Court Sitting in Probate Has Exclusive

Jurisdiction to Reopen the First Account Current

Upon a Proper Showing.

In respect to her contention that the Superior Court

of Los Angeles county sitting in probate has no jurisdic-

tion to reopen appellee's first account current, appellant

has cited a number of cases, most of which deal with

actions brought after the probate administration had

ceased and the executor discharged. Indeed in Estate

of Hudson, 63 Cal. 454, cited by appellant (Br. p. 32) to

the effect that the probate court cannot set aside a decree

of distribution, the Supreme Court said:

'*It is proper to remark that we are not passing

upon the power of the Probate Courts, or the Su-

perior Courts as successors, to entertain applications

to afford relief pending the administration. We are

passing upon the statute making the decree of

distribution final."

63 Cal. 457.
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Other cases cited by appellant deal with the subject of

the power of the Superior Court in probate after the

probate proceedings have been completed and final

distribution made. The following cases are of this class

:

Monk V. Morgan, 49 Cal. App. 154 (Br. p. 17)

;

Dean v. Superior Court, 63 Cal. 473 (Br. p. 33);

In re Cahalan, 70 Cal. 604 (Br. p. 33)

;

Miller v. Pitman, 180 Cal. 540 (Br. p. 34)

;

Sohler v. Sohler, 135 Cal. 323 (Br. p. 34);

Bacon v. Boron, 150 Cal. 477 (Br„ pp. 17, 24, 30)

;

In re Davis' Estate, 151 Cal. 318 (Br. p. 32);

In re Davis' Estate, 136 Cal. 590 (Br. p. 28)

;

Camphell-Kawannanakoa v. Campbell, 152 Cal. 201

(Br. p 35);

Hewitt V. Hewitt, 17 Fed. (2d) 716 (Br. pp. 18,

25, 36 and 45);

In each of the foregoing cases the administration had

closed and the property upon which a trust was impressed

had been distributed to the defendants. The mere fact

that the defendants obtained legal title through a decree

of distribution did not affect the plaintiff's rights. Equity,

recognizing the decree of distribution as transferring legal

title to the defendants, nevertheless because of defendants'

extrinsic fraud decreed that defendants held such legal

title in trusts for plaintiffs.

In other cases cited by appellant where the administra-

tion was still pending, title to the property upon which

a trust was impressed had passed to defendant and was

no longer a part of the probate res.



—40—

- Mitchell V. Rasey, 77 Cal. App. Dec. 985 (Br. p. 18).

The property had been purchased by defendant at a

probate sale. Title was in her. Although the adminis-

trator was a party defendant, no judgment was given

against it.

Curtis V. Schell, 129 Cal. 208 [Br. pp. 28-33]. The

family allowance in the hands of the widow was impressed

with a trust in favor of her creditors. The Supreme

Court with particularity pointed out that the judgment

appealed from did not set aside or modify the probate

order.

Wickersham v. Comerford, 96 Cal. 433 (Br. p. ZZ).

The property here was a probate homestead set aside to

the widow. The homestead was no longer a part of the

probate res.

In Lataillade v. Orena, 91 Cal. 565 (Br. p. Z2>) and

Silva V. Santos, 138 Cal. 536 (Br. p. 35) guardianship

proceedings had been closed many years before.

Caldwell v. Taylor, 218 Cal. 471 (Br. p. 35). Here

defendant, a beneficiary under decedent's will, by ex-

trinsic fraud prevented plaintiff, an heir of decedent's,

from properly contesting the will. It was held that the

complaint stated a cause of action to have defendant

declared a trustee for plaintiff of any properties received

by defendant under said will.

Aldrich v. Barton, 138 Cal. 220 (Br, p. 35) involved

an account by the testamentary trustee after distribution

in probate. The settled account (which plaintiff was

fraudulently prevented from contesting) set up certain

dividends from stock as corpus, instead of income payable

to plaintiff. Defendants demurred generally. The juris-
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dictional point was not raised. The Supreme Court held

the complaint stated a cause of action. It will be observed

that the dividends were still in the hands of defendants

who were treating the same as corpus of the trust.

Buckley v. Superior Court, 102 Cal. 6 (Br. p. 33)

merely holds that the probate court has no jurisdiction

to partition lands between heirs and strangers to the

estate—that a probate partition is only proper when the

land was owned by the estate in severalty. It has no

bearing on the case at bar.

Deck V. Gerke, 12 Cal. 433 (Br. p. 34) upon which

appellant so strongly relies was decided under the con-

stitution of 1849. The conclusion was considered doubt-

ful by the court which rendered the opinion and was de-

cided solely on the doctrine of stare decisis. It is over-

ruled by Toland v. Earl, 129 Cal. 148.

Moore v. Superior Court, 86 Cal. 495 (Br. p. ^Z) held

that an order substituting a trustee could not be vacated

on mere motion after the elapse of six months.

Aldrich v. Willis, SS Cal. 81 (Br. p. 35) held that the

defendant who had never qualified as guardian would

nevertheless for purposes of accounting be treated in

equity as a guardian upon the analogy to the doctrine of

administrator dc son tori. It has no bearing on the case

at bar.

Bauer v. Bauer, 201 Cal. 267 (Br. pp. 28, 35) is per-

haps the leading case in California holding that while the

Superior Court sitting in probate has no jurisdiction to

try title to property as between the estate and strangers,

it does have jurisdiction to try title between the executor
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and the estate. The decision is placed upon the ground

that the probate court has jurisdiction to determine with

what property the executor must be charged and that it

may determine title when the executor claims title ad-

versely to the estate and refuses to account therefor.

The Supreme Court said that the case was not one of

extrinsic fraud conferring jurisdiction on a court of

equity. Appellant rehes particularly on this last state-

ment (Br. p. 35). Now, it is well settled that an order

settling an account is only conclusive of the matters set

forth in the account. If the executor claiming property

adversely to the estate does not include the same in the

inventory or the account, the order settling the account is

not conclusive on the question of ownership and the heirs

may assert title at any time before their action is barred

by limitations or laches. If the matter is set forth in the

account, it may be possible for the heirs to impress a trust

on the property, provided the order settling the account

is obtained by extrinsic fraud, for the executor is the

beneficiary of its own fraud.

None of the cases remotely approximate the situation

of the case at bar. This is not an action to impress a

trust on property claimed by the executor. Appellee as

executor recognizes that the residue in its hands belongs

to the estate. This is not an action to try title—the

question of whether the joint tenancy properties by virtue

of the deed and assignment from appellant's mother be-

came a part of the estate was determined by the probate

court as between the executor and the beneficiaries as an

incident to the determination of the real question over

which the probate court undoubtedly had sole jurisdiction

to determine, namely, Was the executor entitled to credits
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properties ?

The case at bar is purely an action to reopen appellee's

settled account as executor and to surcharge it with funds

paid out by it and no longer in its possession.

To surcharge an executor's account is to add to and

increase the probate res. This probate res is under the

sole and exclusive jurisdiction of the Superior Court of

Los Angeles county sitting in probate. Even when the

Estate of Phelps is distributed the probate res will re-

main within the exclusive jurisdiction of that court, which

will have control over the testamentary trust.

Appellant is not suing in her own right, but in the

right of the trust estate. Any judgment she may recover

will inure to the benefit of all of the beneficiaries of the

testamentary trust. Her rights herein are not those of

a third person who has been defrauded by an act of an

executor, but the right of a beneficiary to determine as

between herself and the executor whether certain moneys

were properly spent by the executor and whether certain

acts done by the executor were proper.

We wish to emphasize this point : Suppose the District

Court should assume jurisdiction of this case and should

review the entire administration of the estate of William

Howe Phelps, deceased. It may be assumed, for instance,

that appellee as executor paid taxes on certain of the

vacant lots deeded by appellant's mother to the estate.

One of the first questions that this Court would have to

decide, therefore, would be, is the appellee entitled to a

credit for this payment? (Appellant contends it is not.)

The determination of this question would in turn hinge

upon the question as to whether or not the vacant lots
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became a part of the estate. Suppose, further, that the

District Court determined incidentally that appellee had

no authority to accept the deed to these lots, that the

lots were never a part of the probate res, and that there-

fore appellee was not entitled to a credit for the payment

of taxes and should surcharge its account with the amount

of such taxes. In the me;antime, however, it might very

well happen that the Superior Court of Los Angeles

county sitting in probate would authorize or direct a sale

of this very lot. Suppose that this lot should be sold

at a profit over the inventory value. Appellee would then

be in a most peculiar and anomalous predicament. In the

probate accounting it would be required to account to

the probate court for the inventory value of the lot plus

the profit therefrom on the sale, and at the same time in

the District Court its accounts as executor would be

surcharged with money it had spent to protect and con-

serve this very lot. This example, we believe, demonstrates

why the District Court has no jurisdiction to surcharge

an executor's account while the estate is still pending in

the state probate court.

Nor would it be any answer to the argument advanced

in the preceding paragraph to say that the decision of the

Federal District Court would be res adjudicata that the

joint tenancy properties did not belong to the estate, and

therefore the executor could not be required to account

for the same in the probate court. First, to say that such

a decision of the Federal District Court would protect

the executor from its liability to account for these prop-

erties in the probate court is simply another way of say-

ing that the Federal District Court has jurisdiction in

purely probate matters, which, of course, is not the fact.
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Second, there are beneficiaries of the testamentary trust

other than appellant. In the case supposed the proceeds

from the sale of the lot might be very much greater than

the amount of the surcharge. Certainly any decision of

the Federal District Court could not protect the executor

against a claim by the other beneficiaries that the property

was a part of the estate and that the executor must

account for the profit from the sale.

The Superior Court of Los Angeles county sitting in

probate has exclusive jurisdiction over all questions relat-

ing to the settlement and distribution of an estate, and the

right to compel an accounting. If, as appellant contends,

she was prevented from contesting appellee's first account

current by reason of fraud (which we deny), the Superior

Court of Los Angeles county sitting in probate has com-

plete and plenary power to give her relief. The court sit-

ting in probate is the same court as it is when sitting in

equity or at law, and in order to do complete justice be-

tween the parties, can exercise all the powers with which

it as a Superior Court is invested. In support of the fore-

going propositions we cite the following cases:

Toland v. Earl, 129 Cal. 148;

Estate of Freud, 131 Cal. 667, 673;

King v. Chase, 159 Cal. 420;

In re Burton, 93 Cal. 459;

Washington v. Black, 83 Cal. 290;

Cook V. Ceas, 143 Cal. 221

;

Nickals V. Stanley, 146 Cal. 724.

In In re Burton s Estate, 93 Cal. 459, 463, holding that

the Superior Court sitting in probate had jurisdiction to

determine heirship, the court said:
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"The superior court, while sitting in matters of

probate, is the same as it is while sitting in cases in

equity, in cases at law, or in special proceedings;

and when it has jurisdiction of the subject matter of

a case falling within either of these classes, it has

power to hear and determine, in the mode provided

by law, all questions of law and fact the determina-

tion of which is ancillary to a proper judgment in

such case. This is an incidental power pertaining

*to all courts, for the purpose of enabling them to

exercise the jurisdiction which is conferred upon

them'. (Smith v. Westerfield, 88 Cal. 374.)''

93 Cal. 463-464.

In Toland v. Earl, 129 Cal. 148, the court said:

"If it is necessary or proper to appeal to a court

of chancery, the probate court is such a court, and

the proceeding is in fact for that purpose. It is the

same court when sitting in matters of probate, and

may exercise all equity powers necessary for a com-

plete administration. (Estate of Burton, 93 Cal.

459.)"

129 Cal. 153.

After distinguishing certain early cases the court said:

" 'It would be an anomaly in jurisprudence that

a court which is vested with full jurisdiction in mat-

ters of probate should be controlled in the exercise of

that jurisdiction by the action of a co-ordinate court

which has neither controlling nor revisory jurisdic-

tion in such matters. The court was not required to

follow that judgment, but could distribute the estate

in accordance with its own views.'
"

129 Cal. 156.
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In Estate of Bell, 168 Cal. 253,, the court said:

"The superior court sitting in probate is a court

of general jurisdiction, and * * * jt may bring

to its aid the full equitable and legal powers with

which as a superior court it is invested."

168 Cal. 257.

In King v. Chase, 159 Cal. 420, the jurisdiction in

probate was held to be exclusive.

The underlying principles upon which cases are

grounded are that under the California constitution the

Superior Court sitting in probate is the same court as it

is when sitting in law or in equity; that when it is sitting

in probate it may exercise all equity powers necessary for

a complete administration of the estate. Having juris-

diction of the probate res it has jurisdiction to administer

the same and determine whether its own officer, the

executor, has faithfully administered the trust, to the

exclusion of any other court. If it be necessary in order

to determine what credits shall be allowed to the executor,

it becomes necessary to reopen a settled account, it may

do so under the same circumstances and to the same

extent as it could do when sitting as a court of equity.

A practical application of these principles is found in

the case of Bauer v. Bauer, 201 Cal. 267, where, in order

to determine whether a certain piece of real estate be-

longed to the executrix or to the estate, the probate court

was held to have authority to try the title. The principles

are exemplified in Estate of Yoell, 164 Cal. 540, Estate of

Cover, 188 Cal. 133, and Estate of Hamalian, 57 Cal.

App. 169, where the Superior Court sitting in probate in

order to determine whether the widow was entitled to a
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family allowance was held to have equitable jurisdiction

to determine whether the property settlement agreement

was obtained by fraud and coercion.

As appellant herself alleges, the inclusion of the joint

tenancy properties in the administration of the estate has

affected the second account current as well as the first

account current. The Superior Court sitting in probate

imquestionably has jurisdiction to determine the credits

claimed by appellee as executor in the second account

current. If, in order to determine the correctness of

these credits, it likewise becomes necessary to investigate

the contention of appellant that the order settling the

first account current was obtained by extrinsic fraud and

is not a bar, the Superior Court sitting in probate by

virtue of its equity powers has jurisdiction to determine

that question.

Appellant Having Invoked the Jurisdiction of the

Superior Court, She Is Precluded From Proceed-

ing in the Federal Court.

Moreover, it appears from the amended bill that prior

to the commencement of this action, appellant, joining

with her sister and brothers, filed objections in the Estate

of Phelps not only to the current account, but also to the

first account current, and by amendatory and supplemental

objections set up the very matters here complained of.

She has invoked the jurisdiction of the Superior Court

and having done so, she is precluded from proceeding in

the Federal Court.

McCaiiley v. McCauley, 202 Fed. 280, 284 (3rd

syllabus).

I
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It is true that appellant in her objections attempted to

reserve the right -to appeal to a court of equity, either state

or federal, but she cannot try her case piecemeal. Having

first elected to file her objections in probate she is now

precluded from appealing to any other court.

The Federal Court Has No Jurisdiction to Grant the

Relief Prayed For.

We have demonstrated, we believe, that the relief appel-

lant is here seeking relates purely to probate matters over

which the Federal Court has no jurisdiction. A simple

reference to the prayer of the amended bill suffices to

demonstrate the correctness of our contention. Appellant

prays that the order of the Superior Court settling the

first account current be held for naught; that the defend-

ant be required to make its account current and report

ab initio and de novo; that the Federal Court review the

entire proceedings of the administration of appellee as

executor; that appellee be required to account to plaintifif

for its acts and conduct in the management of the estate

property; that the court decree that defendant restore to

the estate what shall appear to be due from appellee; that

the court require the appellant to pay the Handley note

with compound interest; and to cancel its pre-existing

mortgage which concededly is not paid. Though appellant

has not alleged or shown that appellee has made any profits

from the estate, she nevertheless asks the Federal Court

to require appellee to "account for its profits, if any'' and

to require appellee to make other restitutions as shall be

proper. She further asks that the Federal Court find the

damages which the estate has suffered by reason of the

alleged unlawful augmentation thereof and that the estate
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recover from appellee $100,000 damages, and that its

accounts be surcharged therewith. She also asks for

costs and attorneys' fees and for an injunction against the

defendant proceeding with its second account current and

for general relief.

The Federal Court has no jurisdiction to grant this

relief.

- Waterman v. Canal-Louisiana Bank & Trust Co.,

215 U. S. 33, 45 and 46;

McCauley v. McCanley, 202 Fed. 280;

Northrup v. Browne, 122 C. C. A. 496, 204 Fed.

224;

In re McDonald's Estate, 42 Fed. (2d) 266;

Sutton V. English, 246 U. S. 199;

Carstensen v. U. S. Fidelity & Guaranty Co., 27

Fed. (2d) 11 (C C. A. 9th Ct.).

In Waterman v. Canal-Louisiana Bank & Trust Co.,

215 U. S. 33, at page 45, the language used by the

Supreme Court sets at rest the question here discussed and

supports our contention. It is there stated:

"for it is the result of the cases that in so far as

the probate administration of the estate is concerned

in the payment of debts, and the settlement of the

accounts by the executor or administrator, the juris-

diction of the probate court may not be interfered

with."

Again,, at page 46, the court said:

"If the Federal court finds that the complainant

is entitled to the alleged lapsed legacy and the residue

of the estate, zvhile it cannot interfere zvith the probate
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court in determining the amount of the residue arising

from the settlement of the estate in the court

of probate, the decree can find the amount of the resi-

due, as determined by the administration in the pro-

bate court in the hands of the executor, to belong to

the complainant, and to be held in trust for her, thus

binding the executor personally, as was the case in

Payne v. Hook, 7 Wall 425, supra, and Ingersoll v.

Coram, 211 U. S. 335, supra." (Italics ours.)

Carstensen v. U. S. Fidelity & Guarantee Co., supra, is

very closely in point with the case at bar. In that case

the plaintiff filed a claim to foreclose a mortgage. After

crediting on the note the amount which the mortgaged

property brought at the sale there was a balance of

$4000.00 which the complaint alleged had never been paid.

The defendant was surety on the executor's bond. It was

alleged that demand had been made upon the executor to

pay this balance, but without success; that the estate was

being eaten up by the payment of taxes, allowances to the

beneficiaries of the will, allowances to the executor, at-

torneys' fees, etc., and that the executor had failed to file

a complete account within the time required by law. A
demurrer was interposed for lack of jurisdiction of the

subject matter. The demurrer was sustained and the

action was dismissed. In affirming the judgment of dis-

missal Judge Gilbert said:

''Matters of strict probate are not within the jur-

isdiction of the federal courts. Sutton v. English,

246 U. S. 199, 205, 38 S. Ct. 254, 62 L. Ed. 664. It

is true that where, by state law, parties interested are

given the right to bring an action inter partes as to

independent matters in probate, federal courts, if

there be diversity of citizenship and a sufficient
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amount in controversy, may entertain jurisdiction.

But, as was said by the court in Waterman v. Canal-

Louisiana Bank Co., 215 U. S. 33, 44, 30 S. Ct. 10,

12 (54 L. Ed. 80) : 'A citizen of another state may
establish a debt against the estate. Yonley v. Lavender,

21 Wall. 276 (22 L. Ed. 536) ; Hess v. Reynolds,

113 U. S. 7Z (5 S. Ct. 377, 28 L. Ed. 927). But the

debt thus established must take its place and share of

the estate as administered by the probate court; and

it cannot be enforced by process directly against the

property of the decedent.' And while in Payne v.

Hook, 7 Wall. 425, 19 L. Ed. 260, it was held in

view of the issues involved that a distributee, citizen

of another state, might establish his right to share

in an estate and enforce such adjudication against the

administrator or his sureties, the case was one that

came within the exceptions to the general rule above

noted, for the complaint alleged gross misconduct on

the part of the administrator, his false inventory of

the property, his personal use of the money of the

estate for his private gain, and his fraudulent acqui-

sition of a receipt in full for the plaintiff's share in

the estate, and it was said in the opinion that a fed-

eral court of chancery sitting in Missouri would not

enforce demands against an administrator or executor,

if the courts of the state having general chancery

powers could not enforce similar demands."

27 Fed. (2d) 12.

The cases cited by appellant do not sustain a contrary

conclusion

:

In Payne v. Hook, 7 Wall. 425, a non-resident plaintiff

brought an action in the federal court against the public

administrator and his sureties "to obtain her distributive

share in the estate of her brother". The bill charged gross



—53—

misconduct on the part of the administrator There being

the requisite diversity of citizenship the Supreme Court

held that the circuit court had jurisdiction in equity to

grant reHef. However, the extent of this reHef is clearly

shown in a discussion of that case in Waterman v. Canal-

Louisiana Bank & Trust Co., 215 U. S 33, 46.

In Eddy v. Eddy, 168 Fed. 590, plaintiff brought an

action against the executor and devisees of her husband

to rescind a written instrument whereby she elected to take

a mere pittance under the will in lieu of very valuable

widow's rights. The instrument evidencing the election

was procured from her by the executor through fraud.

The court held that there being the necessary diversity of

citizenship the federal court had jurisdiction to grant the

relief and to take an accounting. The accounting referred

to, however, was not a probate accounting. This is shown

by the statement of the court that ''The accounting is a

simple matter * * *." (168 Fed. 601.) If the account-

ing ordered by the circuit court of appeals had been a

probate accounting it, of course, would not have been a

simple matter.

Bertha Zinc & Mineral Co. v. Vaiighan, 88 Fed. 566,

was not an action for an accounting but an action by plain-

tiff to recover its distributive share of the estate which the

administrator refused to pay to the plaintiff. There is

some loose language in the opinion of the district judge

to the effect that the federal court had jurisdiction to fal-

sify and surcharge an executor's account, but this language

can have no effect in view of the language of the Supreme

Court in Waterman v. Canal-Louisiana Bank & Trust Co.,

supra.
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In Byers v. McAiiley, 149 U. S. 608, certain non-

resident heirs brought an action in the Federal Court, as

a result of which the Federal Court took over the entire

probate administration which was then pending in the

state court and which had been carried through prac-

tically to distribution. The Supreme Court of the United

States distinctly held that the Federal Court could not take

over the distribution and could not require the adminis-

trator to be accountable to it. The non-resident plaintiffs

had, however, asked for a species of relief which the Fed-

eral Court had jurisdiction to grant, namely, to determine

the proportion of the estate to which they were entitled

as against certain other kindred of the decedent further

removed in degree. The judgment of the Circuit Court

was reversed. (149 U. S. 621.) Appellant in stating

that it was affirmed as to non-resident parties (Br. p.

45) is in error. The cause, however, was remanded with

instructions to enter a decree in favor of the non-residents

"for their shares of the estate other than the real

estate described in the declaration of trust, the

amount of such shares being determined by the fact

that first cousins only inherit; and an order that they

recover from the administrator such sums thus found

to be due."

149 U. S. 622.

Appellant's contention (Br. p. 45) is that the words

"thus found" mean "in accordance with the accounting

taken in the Federal Court." The administrator had made

an account both to the probate court and to the Federal

Court and these accounts were identical. There is no in-

ference or indication in the report that had the Federal

accounting differed from the probate accounting, the
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former would have been followed. The language in

Waterman v. Canal-Louisiana Bank & Trust Co., supra,

is conclusive.

Appellant cites Comstock v. Hcrrou, 55 Fed. 803, as

authority for the proposition that the accounting must be

had in the Federal Court and can not be had in the pro-

bate court. In the case cited defendants were trustees of

a testamentary trust. The plaintiffs were annuitants

thereunder. The case arose in Ohio where the pro-

bate court does not have the extensive control over

the probate res or the trust res which is given to the

Superior Court by the laws of California. It was pointed

out in Comstock v. Hcrron that there was no actual

possession of the trust found by the probate court, and

that that court had simply powers of adjudication which

might affect it. In the case at bar appellee is, as stated

in Byers v. McAulcy (149 U. S. 615), an officer of the

Superior Court.

In Cozven v. Adams, 78 Fed. 536, plaintiffs as assignees

of one of the legatees under a decedent's will sued to set

aside a certain instrument of settlement and receipt given

by the legatee and for a declaration establishing their

rights to recover the legatee's interest and for an account-

ing and payment to them of such legacy. The legatee

was one of the sons of the decedent to whom the decedent

had made large advances. The will declared that ad-

vances to the beneficiaries should not be charged against

their share. The advances were made under extraordi-

nary circumstances and it was contended by the defend-

ant administrators that such advances were not included

within the terms of the will. The Circuit Court of

Appeals held that the advances to the legatee were for-
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given by the will, and that the receipt and settlement was

given without consideration. A decree in favor of de-

fendants was reversed and the cause remanded with di-

rections to set aside the receipt, establish plaintiff's right

to a share of the estate, and that an account be taken for

the purpose of ascertaining the amount due in respect to

the legacy. Appellant in her brief contends that this

account was a probate account, but it is obvious that such

is not the case. The legatee in question was entitled to

one-fifth share of the estate and had already actually re-

ceived a portion of his inheritance.

In each of the cases cited, although the estate was

pending, the plaintiff had a cause of action separate and

apart iYom the probate administration. In none of them

was the attempt made, as here, to have the Federal Court

determine whether the administrator had properly man-

aged the estate and properly paid out funds in the admin-

istration thereof. It goes without saying that there is all

the distinction in the world between a probate accounting

such as is sought in the case at bar and an equity ac-

counting to determine a legatee's distributive share of the

estate. The accounting mentioned in these cases was not

a probate accounting, but an accounting to determine what

was the plaintiff's share in the residue. Of course, when

there are funds or property in the hands of the admin-

istrator decreed by the probate court to be distributed

among the persons entitled thereto and some of the lega-

tees have received payments on account, the plaintiff is

entitled to have determined his share of the residue, tak-

ing into consideration the rights of the other legatees in

the amounts already paid to him or them. But this sort

of an accounting is not an accounting which permits the
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Federal Court to determine whether the state appraisers

were paid too much, whether the family allowance was

paid for an excessive length of time or whether other

disbursements made by the executor in the course of

administration were proper.

For the foregoing reasons and upon the authorities

above cited we respectfully submit that the decree dis-

missing appellant's amended bill was in all respects correct

and should be affirmed with costs to appellee.

Paul J. Otto,

F. J. O'Neil,

John N. Cramer,

Solicitors for Appellee.




